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Introduction
       In “split[ting] the atom of sovereignty,” [FN1] the Founders envisioned a unique role for states within our federal system. As Justice Brandeis famously*1522 put it, “a single courageous State” could act as a “laboratory,” conducting “novel social and economic experiments without risk to the rest of the country.” [FN2] One such experiment has involved judicial selection. While the federal system mandates executive appointment with the advice and consent of the Senate, [FN3] states have adopted myriad ways of choosing those who would serve as judges within their respective judicial systems. At present, twenty-two states use contested judicial elections to select their judges, with seven states holding partisan elections and fifteen using non-partisan elections, i.e., elections in which the party affiliation of the candidates is not shown on the ballot. [FN4] Thirteen states use some form of the Missouri Plan, named for the state that first adopted this form of “merit” selection. [FN5] The remaining fifteen states employ some variation of the federal model, mixing executive appointment with some form of legislative confirmation. [FN6] And the experiment continues “in 2011, [with] 26 states consider[ing] legislation to change or replace their judicial merit selection systems.” [FN7]
       Conventional wisdom, however, holds that the experiment with judicial elections has failed: “[T]he very practice of electing judges undermines ‘the State's compelling interes[t] in an actual and perceived impartial judiciary.”’ [FN8] Under the conventional view, judges, unlike members of the legislative and executive branches, are not supposed to be “political.” Given the special role of the judiciary in our system of checks and balances, judges are supposed to neutrally apply the law to the specific facts of a case without regard for the political repercussions of their decisions. But judicial elections require elected judges to do just that—decide cases knowing that their jobs depend on how the public reacts to their opinions. [FN9] Moreover, judicial elections require judicial candidates to raise ever-increasing *1523 amounts of money to secure election (or reelection), which further politicizes the members of the judicial system. As Justice O'Connor, who has become a leading critic of contested judicial elections since retiring from the Supreme Court, states, “Left unaddressed, the perception that justice is for sale will undermine the rule of law that the courts are supposed to uphold.” [FN10]
       But instead of fixing these problems, critics of judicial elections claim the Roberts Court's recent First Amendment decisions relating to campaign speech have created a “national crisis.” [FN11] According to Professor Carrington, “[t]he gravity of the perils to judicial independence created by these Supreme Court activist extensions of the First Amendment” is just starting to become apparent. [FN12] As the Court's decision in Caperton v. A.T. Massey Coal Co. vividly demonstrates, large campaign contributions can create a “probability of bias” that violates the due process rights of litigants appearing before judges who have benefitted from campaign spending by one or more of the parties. [FN13] Yet Citizens United ensures that corporations can—and will—spend freely from their corporate treasuries to support judicial candidates, thereby increasing the likelihood (or at least the appearance) of judicial bias. [FN14]
       Moreover, in striking down the matching funds provision of Arizona's public financing scheme earlier this year, the Roberts Court allegedly prevented states from insulating elected judges from the corrupting influence of private expenditures. Absent a matching funds provision, states lack a way to entice candidates to rely on public money instead of having to solicit contributions from parties who might eventually appear in their courts. As a result, Justice Kagan suggested in her dissent in Arizona Free Enterprise *1524 Club's Freedom Club PAC v. Bennett that states using judicial elections will “remain[] afflicted with corruption.” [FN15] In her view, the loss of matching funds prevents states from adopting a “system that produces honest government, working on behalf of all the people” and, instead, forces states to languish in a system in which elected officials “ignore the public interest, sound public policy languishes, and the citizens lose confidence in their government.” [FN16] Hers is a dark and ominous portrayal of judicial elections in the wake of the Roberts Court's decisions. Stated differently, “[t]he bottom line is that electing judges is ‘incompatible with the ideal of an independent judiciary.”’ [FN17]
       Is the judicial election landscape that bleak? Has the Roberts Court created a national crisis that will infect the thirty-seven states that use elections— contested or retention—to select or retain the members of their judiciaries? Do the Court's holdings entail such an outcome?
       Thankfully, the conventional wisdom is wrong. There is no crisis, and all is not lost in the wake of the Roberts Court's recent decisions. In fact, the protection afforded speech rights by the Roberts Court actually promotes the independence, accountability, and quality of state court judges. As the legal realists demonstrated at the turn of the twentieth century, judges are “political” and make law. Therefore, candidates and their supporters must be free to articulate their views on the issues relevant to a particular campaign: “‘Discussion of public issues and debate on the qualifications of candidates are integral to the operation’ of our system of government.” [FN18] That is, because “the First Amendment ‘has its fullest and most urgent application to speech uttered during a campaign for political office,”’ [FN19] states are restricted in the limits that they can impose on the campaign speech of judicial candidates. After all, as the Court has recognized, “[i]t is simply not the function of government ‘to select which issues are worth discussing or debating’ in the course of a political campaign.” [FN20] Thus, by allowing for the *1525 free exchange of ideas in a campaign—whether for a legislative, executive, or judicial office—the Roberts Court “reflects our ‘profound national commitment to the principle that debate on public issues should be uninhibited, robust, and wide-open.”’ [FN21]
       To explore the effect of the Court's recent First Amendment cases on judicial elections, Part I of this Article provides a brief overview of the history of judicial selection in the United States. Part II analyzes the decisions of the Supreme Court—White, Caperton, Citizens United, and Arizona Free Enterprise Club—that allegedly are creating a crisis in those states that elect their judges. In the process, Part II also sets forth the main arguments given in support of the conventional wisdom. Part III provides a defense of judicial elections, contending that (i) state court judges are “political” in interpreting legislation and crafting common law, and judicial elections therefore are a fitting way to select members of the judicial branch and (ii) states need not—and should not—feel compelled to adopt or retain so-called merit-based or Missouri Plan selection systems. Contrary to the conventional wisdom of Justice O'Connor and others, these “merit-based” appointment systems have failed to provide the politics-free judiciary that their advocates promised, as evidenced by the fact that twenty-six states are currently considering legislation to change or replace their judicial merit selection systems. Finally, this paper concludes that, while there may be no perfect way to select judges, judicial elections ensure that the judiciary remains independent of the other branches of government and that judges remain directly accountable to the people, providing the only meaningful check on the not so least dangerous branch.
I. Guarding the Guardians—An Historical Overview of Judicial Selection
       At first glance, the selection of judges may not seem to present any problems beyond those that attend the selection of any member of the government. As James Madison noted in Federalist 51, the main difficulty in structuring the government is ensuring that the government can function properly while remaining within its constitutionally prescribed limits:
        If men were angels, no government would be necessary. If angels were to govern men, neither external nor internal controls on government would be necessary. In framing a government which is to be administered by men over men, the great difficulty lies in this: you must first enable the government to control the governed; and in the next place oblige it to control itself. [FN22]
        *1526 Under the Constitution, the government is made to control itself by having “ambition counteract ambition.” [FN23] This battle of ambitions manifests itself in two distinct ways: the division of power between the state and federal government (“the power surrendered by the people is first divided between two distinct governments”) and the separation of powers between and among the executive, legislative, and judicial branches (“then the portion allotted to each subdivided among distinct and separate departments”). [FN24] But post-Marbury v. Madison, [FN25] the judiciary plays a unique role in our system of representational democracy. Because it is the “province and duty of the judicial department to say what the law is,” [FN26] the judiciary provides a critical check on the executive and legislative branches, making sure they stay within their constitutionally prescribed limits. By providing a check on the popularly elected branches of government, the courts also are “counter-majoritarian.” [FN27] That is, the judicial branch “protects against the tyranny of the majority. [It is] a bulwark against public opinion.” [FN28]
       But if the judiciary guards against infractions by the other two branches and, as a result, by the majority, who guards the judiciary to ensure that it does not overstep its bounds? Although the executive and legislative branches have some influence on the judiciary, [FN29] they lack the authority to directly “check” or veto judicial decisions. As a result, the primary “checks” on the judiciary stem from three sources: (i) the integrity and self-restraint of judges, (ii) impeachment, and (iii) the selection and retention of judges. With respect to the former, we must rely on the judges to control themselves. [FN30] As Chief Justice Roberts stated, “When the other branches of government exceed their constitutionally-mandated limits, the courts can act to confine them to the proper bounds. It is judicial self-restraint, however, that *1527 confines judges to their proper constitutional responsibilities.” [FN31] Regardless of the method used to select judges, once they are in office, we must depend on their integrity and respect for the rule of law, which is why, as Justice Kennedy has noted, “We should not even by inadvertence, ‘impute to judges a lack of firmness, wisdom, or honor.”’ [FN32]
       But what if a judge does not remain within the constitutionally defined role of the judiciary [FN33] and starts issuing “activist” decisions, as some have characterized the recent First Amendment decisions of the Roberts Court? [FN34] How can or should the courts be made to control themselves? The second way to protect the integrity of the judiciary from improper judicial conduct is through impeachment. Pursuant to Article III, section 1, federal judges “shall hold their Offices during good Behaviour.” [FN35] If a judge's conduct is determined to be egregious, then he can be removed. But this drastic form of punishment is rarely used in the federal system and, accordingly, covers only the most extreme cases. [FN36] Moreover, impeachment has never been used to remove a judge based on the substantive holding in a particular case. [FN37] Thus, impeachment is an ineffective way to check the judiciary to ensure that judges do not exceed their constitutionally prescribed role.
       The third way to hold judges accountable is through the appointment and retention process. While “the selection of judges is an extraordinarily sensitive task for which no very good method has yet been found,” the selection process provides a direct way to provide a check on the judiciary. [FN38] *1528 Under our federal Constitution, judges are nominated by the President, confirmed by the Senate, and serve for life during “good Behaviour,” which the founders viewed as essential to preserve the independence and integrity of the judiciary. [FN39] But, under the federal model, the confirmation process is, as a practical matter, the only time that the other branches of government have the ability to limit the judiciary. Accordingly, federal judges are dependent on the legislative and executive branches for their jobs but, once approved, do not have to worry about being removed from office based on their judicial decisions.
       Not surprisingly, though, given that there is no perfect way to select judges, over time the states have implemented a variety of different selection methods—all seeking a dependable way to select judges who are well-qualified, independent, and accountable. At the time of the founding, every state followed the federal model, selecting judges through legislative or executive appointment. [FN40] Nor is this surprising. Because the judiciary was viewed as “the least dangerous” branch, having “no influence over either the sword or the purse,” [FN41] the founding generation did not worry too much about the method of judicial selection within the states. [FN42] Given the courts' limited power, the judiciary was viewed as lacking the ability to render important political decisions that might warrant public scrutiny and review. [FN43]
        *1529 By the middle of the nineteenth century, however, a majority of states had begun “experimenting” with direct elections of judges. [FN44] There were at least three reasons for this shift. First, as the Court has noted, there was a movement towards democratically elected processes under President Jackson: “Starting with Georgia in 1812, States began to provide for judicial election, a development rapidly accelerated by Jacksonian democracy.” [FN45]
       Second, in the wake of Marbury, as state and federal courts began exercising the power of judicial review and invalidating democratically passed legislation, judges were seen as political actors who should be subject to the political process. That is, direct elections were viewed as an appropriate way to check “political” activity in the judiciary, as it was for the legislative and executive branches: “[E]specially as it became clear to many citizens that all American appellate judges were following the model of John Marshall and declaring many kinds of new law in their published judicial opinions. By the middle of the nineteenth century, in recognition of their political role, judges were elected in many states.” [FN46]
       Third, the shift to judicial elections in the states was not simply an unprincipled expression of Jacksonian democracy; rather, it also responded to the concern that the judiciary needed to be independent from the other branches of the government, for whom the judiciary served as the primary check. As one commentator has noted, by moving to judicial elections, states sought to insulate the judiciary from “the corrosive effects of politics and to restrain legislative power.” [FN47] That is, judicial elections were seen as a way to limit the influence of the executive and legislative branches over the judiciary and therefore protect the liberty of citizens:
        Again, there is no liberty, if the power of judging be not separated from the legislative and executive powers. Were it joined with the legislative, the life and liberty of the subject would be exposed to arbitrary control, for the judge would be then the legislator. Were it joined to the executive power, the judge might behave with all the violence of an oppressor. [FN48]
        *1530 At the turn of the twentieth century, the Progressive reform movement began to swing the pendulum back toward appointments as concerns developed that judicial elections threatened judicial independence in their own way—by making judges beholden to a largely uninformed electorate. Reformers, therefore, sought to limit popular control over the judicial branch by having “experts” select judges. [FN49] Not surprisingly, these experts “were lawyers and, in particular, state bar associations.” [FN50] And the American Bar Association (ABA) not only endorsed such progressive reforms as early as 1937, but also continues to be one of the leading advocates for “merit-based” selection. [FN51] Missouri was the first state to adopt such a merit selection system, which now bears its name. Although there are variations among the thirteen states with Missouri Plans, [FN52] generally the governor appoints a judge from a list of candidates who are chosen by a nominating committee. [FN53] The newly appointed judge serves for a specified period and then stands for a retention election, an up or down vote on the judge. [FN54]
       But despite the inroads that the Progressive reformers made, states continue to experiment with a variety of different methods of selecting judges. While thirteen states have adopted some form of the Missouri Plan, fifteen retain systems combining executive appointment and legislative confirmation. [FN55] Yet even among these states, some use elections to determine whether judges should be retained. In fact, thirty-seven states currently use some form of elections in the appointment or retention process to provide the requisite check on the judiciary. [FN56] But even among these states, there is considerable divergence in when and how elections are used. For example, seven states select and retain their judges through traditional partisan elections, which enable judicial candidates to state their party affiliation on the *1531 ballot. [FN57] Fifteen use non-partisan elections for selection, while fifteen employ retention elections as part of their merit selection process. [FN58]
       The conventional wisdom maintains that “the Court's ‘activist’ decisions have rendered unworkable the provisions of state constitution[s] governing the election of judges.” [FN59] But given that “over eighty percent of the trials conducted in all American courts are conducted by judges who were elected or who are subject to the risk of non-retention by vote of the people,” [FN60] any threat to judicial elections created by the Roberts Court has the potential to undermine the integrity of the vast majority of cases heard in the United States. Thus, it is imperative to determine whether the states' experiments with judicial elections are doomed to fail in light of the Roberts Court's decisions. And to do this, one must understand the holdings of those cases, which is the focus of the next section.
A. The Supreme Court's Recent First Amendment cases—The Alleged Threat to Judicial Independence
       The criticism of judicial elections pre-dated the arrival of Chief Justice Roberts to the Supreme Court. But for the critics of judicial elections, the 5-4 “conservative” majority during his tenure as Chief Justice has exacerbated the two central problems with judicial elections, creating the alleged “national crisis.” First, advocates for Progressive reforms such as the Missouri Plan contend that judges are supposed to be politically neutral, deciding cases based on only the law and its application to the specific facts of a specific case. Requiring judges to stand for elections, contested or retention, introduces a third consideration into a judge's analysis—how a particular decision might impact his reelection bid at some point in the future. But, unlike their peers in the executive and legislative branches, judges need to be immune from public opinion:
        But in litigation, issues of law or fact should not be determined by popular vote; it is the business of judges to be indifferent to unpopularity
              [T]he judicial reputation for impartiality and open-mindedness is compromised by electioneering that emphasizes the candidate's personal predilections rather than his qualifications for judicial office. [FN61]
Thus, on this view, judicial elections undermine the independence of the judiciary by making judges dependent on the voters' response to their decisions.
        *1532 For example, in 2009, the Iowa Supreme Court unanimously held that the equal protection clause of the Iowa Constitution protects the right of same-sex couples to marry. [FN62] Three of the Justices faced retention elections in 2010, and all three lost their seats on the court as a result of the public's disagreement with that decision. [FN63] Such results, so the supporters of reform argue, illustrate the danger of electing judges. Instead of focusing only on the law, judges selected through elections may be influenced—even if only subconsciously—by their perception of the majority's views on hot button social issues, such as abortion, homosexual marriage, and immigration. But the courts are supposed to protect rights from, not cater to, the majority.
       Second, the politics of elections allegedly undermine judicial independence and public confidence in the judiciary in another way—the corrupting influence of large campaign contributions and expenditures. [FN64] To secure election or reelection, judges must raise ever-increasing sums of money. [FN65] Many of these contributors—individuals, businesses, unions, and other professional associations—are apt to subsequently appear in the judges' courtrooms. Thus, the integrity of the judiciary suffers because such groups will spend (or at least appear to spend) money to support particular judges with the expectation that those judges will favorably consider the donors' interests if they have a future case before those judges. And the more money spent in campaigns, the greater the risk of actual or perceived influence.
       For Justice O'Connor and others, the Roberts Court has exacerbated these problems by “extending the meaning and application of the First Amendment far beyond the expectations of those who wrote or ratified it, or many who have since proclaimed its virtue and importance.” [FN66] In particular, the Court's recent decisions in White, Caperton, Citizens United, and Arizona Free Enterprise have purportedly jeopardized the actual or perceived [FN67] integrity of the judiciary by improperly expanding the speech *1533 rights of judicial candidates and their supporters. By allowing judicial candidates to discuss their positions on disputed legal or political issues and to benefit from unlimited corporate expenditures, the Court has handcuffed the states' efforts to remove politics from the selections process.
       Moreover, if true, these decisions have created a national crisis. But is this true? Have the Roberts Court's decisions jeopardized the integrity of state judiciaries, some of which have been using judicial elections since 1812? [FN68] The ongoing vitality of the thirty-seven states that use judicial elections, coupled with a careful reading of the Court's recent cases, indicate that state judiciaries are not facing the loss of their independence or integrity. Rather, as discussed below, these cases demonstrate that the Roberts majority has a very different understanding than the dissenting Justices about the nature of the First Amendment and its application to judicial elections.
B. Republican Party of Minnesota v. White—Compromising the Impartiality or Independence of Elected Judges?
       Although White was decided before Chief Justice Roberts joined the Court, it marks the start of the alleged expansion of the First Amendment speech rights that culminated in the crisis of confidence created by Citizens United and Arizona Free Enterprise. In White, a majority of the Court held that Minnesota's restrictions on speech by judicial candidates were unconstitutional. [FN69] At the same time, though, five Justices—the dissenters and Justice O'Connor—strongly criticized judicial elections. [FN70] Thus, White began to set out what has become the conventional wisdom, even though the underlying decision protects judicial candidate speech from state encroachment.
       Since its admission into the Union in 1858, Minnesota has used judicial elections to select the members of its judiciary. [FN71] Starting in 1974, however, the Minnesota Supreme Court adopted a canon of judicial conduct—known as the “announce clause”—that precluded judicial candidates, whether incumbents or challengers, from “announc[ing] his or her views on disputed legal or political issues.” [FN72] In White, candidates who had run for *1534 judicial positions, as well as several political groups, challenged the announce clause on First Amendment grounds. [FN73] In particular, the former candidates claimed that the clause prohibited them from expressing their views on disputed issues. [FN74] The political organizations, in turn, alleged that this speech restriction prevented them from learning important information about the candidates and, therefore, from determining whether to support or oppose particular candidates. [FN75] The lower court upheld the announce clause, but only after limiting it to statements about disputed issues that might come before the candidate if elected. [FN76] On appeal, the Eighth Circuit affirmed, adopting the lower court's limiting construction and interpreting the clause “to allow general discussions of case law and judicial philosophy.” [FN77]
       Despite these limiting constructions, the Court reversed. [FN78] Drawing on the broad protection afforded political speech generally, [FN79] the majority held that the announce clause imposed an impermissible restriction on the speech activity of judicial candidates:
        In any event, it is clear that the announce clause prohibits a judicial candidate from stating his views on any specific nonfanciful legal question within the province of the court for which he is running, except in the context of discussing past decisions—and in the latter context as well, if he expressed the view that he is not bound by stare decisis. [FN80]
       Because the announce clause “burden[ed] a category of speech that is ‘at the core of our First Amendment freedoms'—speech about the qualifications*1535 of candidates for public office” [FN81]—it imposed a content-based restriction on speech. [FN82] Under the announce clause, a candidate could not say “I would overrule Roe v. Wade and Casey,” nor could she even say that “I oppose abortion” because abortion is an issue that might come before a state court. [FN83]
       Having chosen to use judicial elections, however, Minnesota could not restrict core political speech without passing strict scrutiny. That is, Minnesota had to show that the announce clause was narrowly tailored to serve a compelling state interest. But, according to the majority, Minnesota failed to make the required showing. Although Minnesota claimed that it had a compelling interest in “preserving the impartiality of the state judiciary and preserving the appearance of the impartiality of the state judiciary,” [FN84] the announce clause was not narrowly tailored to these interests. To the extent that Minnesota sought to ensure that judicial candidates had no bias for or against any party to a legal proceeding, the clause was “barely tailored to serve that interest at all” because it restricted speech about “particular issues,” not “particular parties.” [FN85] Moreover, the mere possibility of bias, without more, does not even implicate due process. Due process guarantees only that a judge hearing a case will apply the law “evenhandedly” to the parties before him, not that the judge will ignore his views on the law and how it should be interpreted and applied. [FN86] Merely because a judge has expressed those views through his prior judicial opinions or in his comments as a judicial candidate does not mean that the litigant's rights have been violated. [FN87]
        *1536 If, on the other hand, Minnesota intended “impartiality” to refer to a judge's “lack of preconception in favor of or against a particular legal view,” [FN88] the majority contends that any judicial candidate whose mind “was a complete tabula rasa in the areas of constitutional adjudication” [FN89] would be unqualified as a practical matter and under the Minnesota Constitution. [FN90] That is, Minnesota has no compelling interest in having (or appearing to have) impartial—in the sense of uninformed or unqualified—judges. Similarly, Minnesota cannot justify the announce clause as necessary to protect “impartiality” in the sense of “open-mindedness” because a candidate's speech during a campaign is only a small portion of her speech activity, which sets out her views on issues prior to becoming a judicial candidate or, if successful in her campaign, while on the bench. As a result, even if impartiality is understood in this way, the announce clause is “woefully underinclusive.” [FN91]
       For the majority, then, First Amendment protections attach to judicial elections to the same extent that they attach to other elections. Although the ABA, and perhaps even the Founders, [FN92] may prefer merit-based elections, Minnesota cannot employ judicial elections while curbing the speech rights of candidates who run for judicial office: “‘If the State chooses to tap the energy and the legitimizing power of the democratic process, it must accord the participants in that process the First Amendment rights that attach to their roles.”’ [FN93] To the extent that Minnesota or any other state wants to protect the impartiality and independence of their judiciary, it can, among other things, pass a code of judicial conduct and “adopt recusal standards more rigorous than due process requires, and censure judges who violate these standards.” [FN94] As Justice Kennedy noted in his concurrence, “What Minnesota may not do, however, is censor what the people hear as they undertake to decide for themselves which candidate is most likely to be an exemplary judicial officer.” [FN95]
        *1537 On the conventional view, though, White permits “judicial candidates to make campaign promises bearing on the resolution of future cases.” [FN96] But campaign promises not only threaten the independence of the judiciary— because judges will feel obligated to conform to such promises—but also violate due process: “A judge rendering a decision in conformity with a campaign promise is visibly denying a fair hearing to the losing party, and thus offending the most elementary feature of due process of law.” [FN97] Contrary to Justice Kennedy and the majority, recusal rules and mere trust in the integrity of elected judges simply are insufficient to combat the erosion of public confidence and trust in the judiciary that will flow from White.
       However, as Justice Scalia suggested, much of the expressed concern about judicial impartiality or open-mindedness demonstrates a more general unease about judicial elections: “[M]uch of [Justice Ginsburg's] dissent confirms rather than refutes our conclusion that the purpose behind the announce clause is not openmindedness in the judiciary, but the undermining of judicial elections.” [FN98] In fact, Justice O'Connor wrote separately for the express purpose of stating her “concerns about judicial elections generally.” [FN99] According to Justice O'Connor, judicial elections undermine judicial independence because “[e]lected judges cannot help being aware that if the public is not satisfied with the outcome of a particular case, it could hurt their reelection prospects Moreover, contested elections generally entail campaigning Yet relying on campaign donations may leave judges feeling indebted to certain parties or interest groups.” [FN100] Even if judges never actually decide cases based on such concerns, Justice O'Connor maintained that the appearance of such impropriety remains, thereby undermining the public's confidence in the judiciary. [FN101] For elected judges to ignore the political ramifications of their decisions on any publicized or controversial case is “‘like ignoring a crocodile in your bathtub”’ [FN102]—you do so at your own peril. While politicians are very adept at looking out for crocodiles—or their own interests—elected judges should be immune from such concerns.
       Stated differently, because judges play a very different role in our representative democracy than other elected officials, judges should not be selected in the same manner:
        *1538 In a democracy, issues of policy are properly decided by majority vote; it is the business of legislators and executives to be popular. But in litigation, issues of law or fact should not be determined by popular vote; it is the business of judges to be indifferent to unpopularity [A judge] has a duty to uphold the law and to follow the dictates of the Constitution [He must decide] on the merits of individual cases, not as a mandate from the voters [T]he judicial reputation for impartiality and open-mindedness is compromised by electioneering that emphasizes the candidate's personal predilections rather than his qualifications for judicial office. [FN103]
       And Justice Ginsburg echoed this view, arguing that judges must be removed from the “‘vicissitudes of political controversy,”’ [FN104] neutrals who are responsible only to the law:
        Whether state or federal, elected or appointed, judges perform a function fundamentally different from that of the people's elected representatives. Legislative and executive officials act on behalf of the voters who placed them in office; “judge[s] represen[t] the Law.” Unlike their counterparts in the political branches, judges are expected to refrain from catering to particular constituencies or committing themselves on controversial issues in advance of adversarial presentation. Their mission is to decide “individual cases and controversies” on individual records, neutrally applying legal principles, and, when necessary, “stand[ing] up to what is generally supreme in a democracy: the popular will.” [FN105]
       Thus, four of the Justices in the majority have a fundamentally different view of the judiciary. Whereas Justice O'Connor and the dissenters contended that allowing judicial candidates to declare their positions on specific issues undermines the legitimacy and independence of the judiciary, their conservative colleagues maintained that the First Amendment mandates that candidates be allowed to discuss disputed legal and political issues. Regardless of the wisdom of selecting judges through elections, Minnesota and the thirty-six other states that use some form of elections cannot use the election process and at the same time restrict a judicial candidate's ability to discuss the important issues of the day. That is, for the White majority, the First Amendment does not need to be expanded to cover judicial elections; it simply needs to be applied consistently to all elections involving public officials.
C. Caperton v. A.T. Massey Coal Co.—Judicial Elections and the Probability of Bias
       For critics of judicial elections, Caperton demonstrates the pernicious effect that large campaign expenditures can have on judicial elections. Thus, Caperton is important to the development of the conventional wisdom even *1539 though Chief Justice Roberts wrote for the dissent. Contrary to the majority's suggestion in White, [FN106] expenditures made in support of a successful judicial candidate can trigger the due process right of litigants who subsequently appear before that judge. [FN107] That is, Caperton confirms that campaign spending can in certain circumstances undermine the integrity and independence of the judiciary by making—or at least appearing to make—a judge beholden to financial supporters. As the Supreme Court repeatedly noted, the facts of Caperton were “extreme.” [FN108] The lower court had entered a $50 million verdict against the coal company. [FN109] While that verdict was on appeal, the CEO of the company made $3 million in personal expenditures, most of which were directed against the incumbent running for a seat on the West Virginia Supreme Court. [FN110] The candidate who benefited from the independent expenditures won the election and ultimately cast the deciding vote overturning the $50 million verdict against the coal company. [FN111]
       The Caperton majority found that these expenditures created a “probability of bias” that required the newly elected West Virginia Supreme Court justice to recuse himself under the Due Process Clause of the Fourteenth Amendment. [FN112] That is, because the CEO “had a significant and disproportionate influence in placing the judge on the case” [FN113] while the case was pending, “the risk that [the CEO's] influence engendered actual bias is sufficiently substantial that it ‘must be forbidden if the guarantee of due process is to be adequately implemented.”’ [FN114] But, although the Court fashioned a new Due Process standard governing recusals, it did not challenge the right of individuals to make independent expenditures—even $3 million worth—in judicial campaigns. [FN115] Rather, the Court held that judicial independence would be preserved in extreme cases such as Caperton through its new “probability of bias” rule and that the state codes of judicial conduct *1540 would otherwise “maintain the integrity of the judiciary and the rule of law.” [FN116]
       Critics of judicial elections, however, have not shared Justice Kennedy's optimism regarding the ability of recusal rules to curb the improper influence of campaign funding in judicial elections. Instead, these commentators stress how weak the due process protections are given that many expenditures might impugn the integrity of the judiciary yet fail to rise to the “extreme” facts of Caperton: “The case does set some outside limits on how far present law will allow a particular judge to participate in a case where there is a showing of issue based campaign contributions But, the case itself indicates how weak those limitations are.” [FN117] As a result, Caperton may make things worse by suggesting to elected judges—who typically are the ones who hear recusal motions in the first instance—that recusal is not required unless the facts are as egregious as Caperton. [FN118]
       The dissent also expressed concern over the Court's new due process standard but saw the threat to the judiciary arising from the ambiguity in the standard, not the failure to prohibit campaign spending generally. According to Chief Justice Roberts, the new “probability of bias” rule “provides no guidance to judges and litigants about when recusal will be constitutionally required.” [FN119] The lack of clear guidance, in turn, “will inevitably lead to an increase in allegations that judges are biased, however groundless those charges may be. The end result will do far more to erode public confidence in judicial impartiality than an isolated failure to recuse in a particular case.” [FN120] Absent an express conflict—a judge either having a financial stake in the outcome of the case or hearing a criminal contempt proceeding involving the same judge—judges had not been required to recuse themselves. Moreover, critics of judicial elections should stop raising the unsubstantiated specter of bias or partiality: “Vaguer notions of bias or the appearance of bias were never a basis for disqualification All judges take an oath to apply the law impartially, and we trust that they will live up to this promise.” [FN121]
        *1541 To emphasize the uncertainty created by the majority's probability of bias standard, the dissent provides a list of forty questions left unanswered in the majority's decision, including:
        What level of contribution or expenditure gives rise to a “probability of bias?”
              ....
        How long does the probability of bias last? Does the probability of bias diminish over time as the election recedes? Does it matter whether the judge plans to run for reelection?
              ....
        When do we impute a probability of bias from one party to another? Does a contribution from a corporation get imputed to its executives, and vice-versa? Does a contribution or expenditure by one family member get imputed to other family members?
              What if the election is nonpartisan? What if the election is just a yes-or-no vote about whether to retain an incumbent? [FN122]
       The majority's decision, though, does more than simply create uncertainty; it also gives the public a reason to question the impartiality of the elected judiciary, which, in turn, does far more to undermine the state and federal judicial branches than the occasional extreme case like Caperton. Thus, Caperton is important because it highlights the potential problems of large campaign contributions for those who want to get rid of judicial elections, yet, at the same time, imposes a cure that is more dangerous to the integrity of the judiciary than the alleged disease.
D. Citizens United v. Fed. Election Commission—Corporate Speech and the Alleged Death of an Independent Elected Judiciary?
       Rarely do Supreme Court decisions set off such a firestorm as Citizens United did, evoking a long dissent from Justice Stevens and numerous law review articles forecasting the end of judicial independence and possibly democracy. [FN123] For critics of judicial elections, if Caperton showed the potential for campaign spending to jeopardize the independence of the judiciary (and the due process rights of litigants), Citizens United guaranteed that judicial independence would be under constant attack. A detailed analysis of this decision and its numerous critics is beyond the scope of this paper. For *1542 present purposes, what is important is that Citizens United demonstrated the majority's belief that the First Amendment protects campaign speech—even if that speech is conducted by corporations: “Speech is an essential mechanism of democracy, for it is the means to hold officials accountable to the people” [FN124] and “political speech does not lose First Amendment protection ‘simply because its source is a corporation.”’ [FN125] Yet for those concerned about the corrosive effect of campaign spending on judicial independence, Citizens United portended the end of an impartial judiciary.
       In Citizens United, the Court held in yet another five-to-four decision that the First Amendment protects the right of corporations to make independent expenditures in elections, judicial or otherwise, from their general treasury funds: “The First Amendment does not permit Congress to make categorical distinctions based on the corporate identity of the speaker and the content of the political speech.” [FN126] This is true because corporations have a right to speak [FN127] and voters have the right to receive information from all sources regarding a campaign: “[I]t is inherent in the nature of the political process that voters must be free to obtain information from diverse sources in order to determine how to cast their votes.” [FN128] Thus, under the majority's view, the First Amendment applies fully to campaign speech, including corporate speech. The history in states that have permitted unlimited corporate expenditures demonstrates that the majority's holding does not mark the end of judicial independence: “Indeed, 26 States do not restrict independent expenditures by for-profit corporations. The Government does not claim that these expenditures have corrupted the political process in those States.” [FN129]
        *1543 But under the conventional view, because judicial elections generally threaten judicial independence, judicial elections conducted amid unlimited corporate spending destroy (at least the appearance of) judicial impartiality and independence: “[T]here can also be no doubt that such big contributions have an appearance gravely prejudicial to public confidence in the disinterest and integrity of the judiciary.” [FN130] That is, given that Citizens United prevents state and federal legislators from limiting corporate expenditures, corporate spending will increase dramatically in judicial elections and further undermine the actual, or at least the perceived, independence of the judiciary.
E. Arizona Free Enterprise Club's Freedom Club PAC v. Bennett—The First Amendment and Public Financing?
       In light of the alleged threats posed by the increasing cost of judicial elections, some states and commentators looked to public financing systems to protect judicial independence. In Buckley, the Supreme Court expressly noted that states might use “public financing as a means of eliminating the improper influence of large private contributions” and that such a system “furthers a significant government interest.” [FN131] While some states started using public financing for legislative and executive races, such systems were not used for judicial elections until North Carolina adopted public funding for judicial races in 2002. [FN132] North Carolina's system was hailed as “the nation's number-one model for reform” by the Justice at Stake Campaign. [FN133] Under North Carolina's public financing scheme, judicial candidates could elect to receive a fixed sum of public campaign money provided that they (i) raised an initial, statutorily prescribed amount of money [FN134] and (ii) agreed to abide by strict fundraising and spending limits. [FN135] In the event that a privately funded opponent, i.e., an opponent who did not elect to participate in the public funding program, raised more than the statutorily prescribed amount given to the publicly financed candidate, the statute provided for “rescue” or matching funds. [FN136] That is, the North Carolina law enabled*1544 the publicly funded candidate to receive additional public moneys, up to a cap, to keep pace with the privately funded opponent. New Mexico, Wisconsin, and West Virginia subsequently adopted public finance programs similar to North Carolina's plan. [FN137]
       The impetus for publicly funding judicial elections came from the public financing schemes that other states had initiated for their legislative and executive elections. For example, in 1998, Arizona adopted the Arizona Citizens Clean Elections Act, which created a system of voluntary public financed elections for state offices. [FN138] Qualifying candidates could opt to receive public funding if they collected a certain number of five-dollar contributions from voters [FN139] and agreed to restrict their campaign activities in certain ways. [FN140] A candidate who opted into the public financing system would receive an initial grant of funds (the amount varying with the office being sought) with which the candidate could conduct her campaign. [FN141] However, a publicly funded candidate could receive additional moneys, so-called “matching funds,” if a privately funded opponent— or any independent groups that made independent expenditures in favor of the privately funded candidate or against the publicly funded candidate—spent more than the initial lump sum given to the publicly funded candidate. [FN142] Pursuant to Arizona's statutory scheme, matching funds are capped at twice the initial grant. [FN143] To avoid violating the First Amendment rights of candidates, Arizona conditioned a candidate's use of public funds on his voluntarily limiting his campaign speech activity. [FN144]
       But despite these efforts, several plaintiffs—five past and future candidates as well as two independent groups—challenged Arizona's matching funds provision, claiming that it “unconstitutionally penalized their speech *1545 and burdened their ability to fully exercise their First Amendment rights.” [FN145] The district court entered a permanent injunction, but the Ninth Circuit Court of Appeals reversed, holding that Arizona's matching funds provision imposed only a de minimis burden on speech activity and “does not actually prevent anyone from speaking in the first place or cap campaign expenditures.” [FN146]
       The Court, in yet another 5-4 decision, reversed the Ninth Circuit. Relying heavily on Davis v. Federal Election Commission, [FN147] the majority held Arizona's matching funds provision unconstitutional because it “‘imposes an unprecedented penalty on any candidate who robustly exercises [his] first Amendment right[s].”’ [FN148] Specifically, the statute imposed a “far heavier burden [on First Amendment speech activity] than in Davis” in three distinct ways. [FN149] First, unlike Davis, where the publicly funded candidate who qualified for increased contribution limits actually had to go out and raise funds, Arizona's provision entitled the publicly funded candidate to automatically receive additional moneys from the state. [FN150] Second, Arizona's matching funds provision permitted all publicly funded candidates to receive the dollar for dollar increase. [FN151] For example, if a privately funded candidate was running against three publicly funded candidates and exceeded the amount of the initial public funding grant to the other candidates, then every dollar he spent resulted in three “adversarial” dollars being given to his rivals who could use that money to counter his speech. [FN152]
       Finally, the Court emphasized that Arizona's funding scheme imposed an impermissible burden on a privately funded candidate's First Amendment rights by including independent expenditures, i.e., expenditures that third parties made without consulting or coordinating with the privately funded candidate, in determining whether he had exceeded the spending *1546 cap. [FN153] Although the privately funded candidate cannot control or direct the amount spent by independent groups, [FN154] the publicly funded candidates can direct and control how the matching funds are spent. Thus, Arizona's matching funds provision gave publicly funded candidates a distinct advantage over their privately funded counterparts because publicly funded candidates could “allocate the money according to [their] own campaign strategy.” [FN155]
       Because Arizona's law burdened candidate speech, the majority held that the restriction was subject to strict scrutiny, such that the law—“like the one in Davis—must be justified by a compelling state interest.” [FN156] But Arizona failed to make the requisite showing. Although Arizona claimed that the matching funds provision was meant to increase the total amount of speech in elections, [FN157] the majority determined that Arizona sought “to increase the speech of some at the expense of others....” [FN158] In particular, by increasing the funding available to publicly funded candidates, Arizona reduced the amount and effectiveness [FN159] of the candidate's—as well as inde-*1547 pendent third parties'—speech. [FN160] But “leveling the playing field” with respect to the quantity of political speech was not a compelling interest. [FN161] As the Court held in Buckley, “‘restrict[ing] the speech of some elements of our society in order to enhance the relative voice of others'—is ‘wholly foreign to the First Amendment.”’ [FN162] Moreover, given Arizona's “ascetic contribution limits, strict disclosure requirements, and the general availability of public funding, it is hard to imagine what marginal corruption deterrence could be generated by the matching funds provision.” [FN163]
       But to critics of judicial elections, Arizona Free Enterprise eviscerates the states' most effective means of curbing the corrosive influence of increased campaign spending. Given that candidates and corporations can spend their own money without limit, public financing is necessary, but it is an attractive option to candidates only if they can receive matching funds to keep pace with their privately funded rivals. That is, “candidates will participate [in public funding] only if they know that they will receive sufficient funding to run competitive races.” [FN164] Under the majority opinion, however, the amount of public funding cannot be adjusted after a candidate opts into the system. As a result, the viability of public financing hinges on a state's ability to guess at the outset the amount that will ensure that publicly funded candidates can run a competitive campaign. Yet, according to Justice Kagan, “the dynamic nature of our electoral system makes ex ante predictions about campaign expenditures almost impossible.” [FN165] If the initial grant is too low, either no candidates will agree to the campaign restrictions or a *1548 publicly funded candidate will be unable to mount a competitive campaign. If, on the other hand, the specified amount is too high, “it may impose an unsustainable burden on the public fisc.” [FN166] Moreover, given the current budget shortfalls that many states are facing, legislators have a built-in incentive to peg the initial amount low.
       Consequently, by prohibiting states from using matching funds, the Court greatly diminishes the likelihood that candidates will opt into the public financing system, which means that candidates will continue to rely on contributions and expenditures by third parties. Therefore, Arizona Free Enterprise ensures that the threat created by third party money will increase, further undermining the integrity and independence of the judiciary. Under the conventional wisdom espoused by the dissenters, the continued dependence on third party expenditures—which the Roberts Court has guaranteed through Citizens United and Arizona Free Enterprise—is what created the current crisis. Given the expansion of the First Amendment rights of judicial candidates and their supporters, states must “remain[] afflicted with corruption.” [FN167]
II. In Defense of Judicial Elections
       According to those who want to do away with judicial elections, the Roberts Court has created the following situation. Judicial candidates can promise to vote certain ways on disputed issues without any real threat of recusal if elected, unless the facts are so “extreme” as to trigger the Court's newly fashioned “probability of bias” standard. Corporations are free to spend from corporate treasury, thereby dominating the airwaves and media. If a candidate wants to avoid pandering for donations during a campaign by opting into public financing, she must be willing to risk being dramatically outspent by her opponent as well as third parties who might support her opponent. Yet in the modern era, where television and radio advertising are *1549 critical to success—and extremely expensive—this is a very risky proposition. Consequently, in light of Arizona Free Enterprise, when one candidate's campaign has wealthy contributors and independent spenders, the other candidates will be forced to seek out their own wealthy patrons who are willing to make their own contributions and sizeable independent expenditures. [FN168] This dramatic increase in spending, though, causes all judicial candidates to become indebted to, and therefore dependent on, third parties: “If an officeholder owes his election to wealthy contributors, he may act for their benefit alone, rather than on behalf of all the people.” [FN169] Accordingly, “[t]o prevent both corruption and the appearance of corruption,” the conventional wisdom holds that states must give up their experiment with judicial elections and implement a merit-based system along the lines of the Missouri Plan. [FN170]
       Fortunately, the picture that critics of judicial elections paint is as mistaken as it is bleak. As evidenced by the fact that thirty-seven states still use judicial elections in some form, there is no crisis, and the Roberts Court's respect for the First Amendment rights of those engaged in judicial elections will ensure that none develops. Judicial elections preserve the legitimacy of the Court—whether that is discussed in terms of independence or impartiality or integrity—by ensuring that (i) the judiciary remains independent of the legislative and executive branches while (ii) being directly accountable to the people. As a result, because “the First Amendment “‘has its fullest and most urgent application” to speech uttered during a campaign for political office,”’ the Roberts Court has not expanded the protection afforded campaign speech; rather, the Court has simply applied its campaign speech jurisprudence to judicial elections. [FN171]
A. Legal Realism and the Politics Inherent in Judging and Selecting Judges
       The conventional wisdom is predicated on an improperly narrow view of the judicial function—that judges are not political and therefore should not be subject to elections. Although judges play a critical role in our system of government, they are not apolitical. That is, judges do not simply *1550 apply neutral principles of law to the facts of a particular case, free from personal prejudices or societal pressures. Rather, as the legal realists demonstrated in the early twentieth century, when interpreting constitutions and legislation or resolving novel cases, judges frequently make law. That is, even if “‘judge[s] represent[t] the Law”’ as Justice Ginsburg suggests, [FN172] the “law” is often a product of their own creation— through interpreting statutes as well as making common law. Because “[i]t is emphatically the province and duty of the judicial department to say what the law is” post-Marbury, [FN173] judges must frequently interpret and explain vague or inconsistent provisions in statutes, treaties, and constitutions. At other times, judges may fashion new law. But, as the numerous five-to-four decisions of the Court demonstrate, judges vary widely in their methods of interpretation as well as their understanding of when judges should make common law. And the Court has recognized this law-making function of the state courts: “Not only do state-court judges possess the power to ‘make’ common law [like a legislator], but they have the immense power to shape the States' constitutions as well.” [FN174] As a result, in the post-legal realism world, “[i]t is commonplace that law is ‘political.”’ [FN175]
       To recognize the political nature of the judiciary, though, is not to equate the judicial function with the legislative and executive functions. Nor does it threaten the unique role that the judiciary plays in our representative democracy. [FN176] Rather, it is simply to recognize that although “[j]udges are not politicians,” [FN177] they are political. In fact, Justice Stevens acknowledged that judges, elected and appointed, “make common law,” but he contended that they should do so only when the case is “judged on the merits of individual cases, not as a mandate from the voters.” [FN178] Yet judges view the mer- *1551 its of individual cases through the political lenses that they bring to the cases. As practicing attorneys will attest, which judge sits on a case directly impacts their clients' chances of winning. That is, the political views of judges—their theories on statutory construction, federalism, separation of powers, and judicial restraint—directly affect their assessment of the merits.
       Put differently, “the basic political preferences of judges influence their votes.” [FN179] And the political nature of the judiciary does not disappear by doing away with elections. [FN180] As the confirmation hearings for federal judges have repeatedly demonstrated, judicial nominees (like their state court counterparts) frequently have highly developed views regarding the judicial role, the nature of the Constitution, federalism, and a host of other topics—all of which bear directly on the way in which they carry out the judicial function. After all, presidents pick candidates in large part because they believe the nominees have particular views on issues that are important to the president and will bring those to bear when deciding cases. [FN181] But if judges are political in interpreting, creating, and invalidating laws, then letting the public know about their views on “political” issues related to the judiciary is important:
        *1552 [T]he greater power to dispense with elections altogether does not include the lesser power to conduct elections under conditions of state-imposed voter ignorance. If the State chooses to tap the energy and the legitimizing power of the democratic process, it must accord the participants in that process the First Amendment rights that attach to their roles.” [FN182]
       Judicial elections ensure that a candidate's “political” views about the law and the role of the judiciary—which the candidate has regardless of the method of selection—are made known to the public and not only an unelected committee that might have its own agenda with respect to the make-up of the state judiciary. That is, judicial elections allow the public to learn about a judge's views on the issues related to the judiciary before that person joins the bench. If the voters do not like a candidate's political preferences or believe that an incumbent has failed to exercise the proper judicial restraint or otherwise perform his or her constitutional responsibilities, they can elect someone else, thereby making the judge directly accountable to the citizens of the state.
       Because voters serve as a check on the judiciary in states with judicial elections, White properly permits judicial candidates to discuss their views on disputed legal and political issues. [FN183] Although critics of judicial elections contend that “the candidate, when elected judge, will have a particular reluctance to contradict” [FN184] campaign statements (or in the worst case campaign promises) on particular issues, campaign statements or promises do not undermine judicial independence, as Justice Stevens suggests, for at least two reasons. First, post-White, states still may be able to limit promises even though they cannot restrict all political speech of judicial candidates. [FN185] The Supreme Court expressly reserved the question of whether a ban on campaign promises would violate the First Amendment rights of judicial candidates, [FN186] noting that opinion statements do not equate with promises to *1553 vote in a particular way if elected. [FN187] The Court focused only on Minnesota's “announce clause,” which prohibited a judicial candidate from “‘announc[ing] his or her views on disputed legal or political issues.”’ [FN188] Thus, although the Roberts Court has shown little tolerance for any type of speech restriction, the Court has not yet prohibited states from imposing limits on campaign promises. [FN189] Moreover, in states that do not expressly prohibit campaign promises in their judicial codes of conduct, provisions that require judges to remain impartial [FN190] may preclude certain promises, such as any promise that demonstrates a particular bias or favoritism for a party. [FN191]
       Second, merely because a judge previously ruled on a particular issue— or a candidate spoke about that issue during a campaign—does not mean that due process has been violated. In fact, as Justice Scalia pointed out in White, simply having views on legal issues does not disqualify judicial candidates; it may be a prerequisite for being a judge:
        A judge's lack of predisposition regarding the relevant legal issues in a case has never been thought a necessary component of equal justice, and with good reason. For one thing, it is virtually impossible to find a judge who does not have preconceptions about the law Indeed, even if it were possible to select judges who did not have preconceived views on legal issues, it would hardly be desirable to do so. “Proof that a Justice's mind at the time he joined the Court was a complete tabula rasa in the area of constitutional adjudication would be evidence of lack of qualification, not lack of bias.” [FN192]
        *1554 Because judges have these views, critics of judicial elections fail to explain why voters should be prohibited from learning about them: “To be sure, when a case arises that turns on a legal issue on which the judge (as a candidate) had taken a particular stand, the party taking the opposite stand is likely to lose.” [FN193] But the same is true for the party appearing before the same judge who was appointed instead of elected. The party loses in both cases “not because of any bias against that party,” but because “[a]ny party taking that position is just as likely to lose.” [FN194] Provided that the judge is “applying the law (as he sees it) evenhandedly,” [FN195] then there is no due process violation, and the integrity, independence, and impartiality of the judiciary is preserved.
B. Judicial Elections and Full First Amendment Protection
       None of the Roberts Court's First Amendment speech decisions require states to use judicial elections when selecting state court judges. Rather, the Court recognizes that states are free to experiment and fashion a method of selection that their citizens deem best. But if a state decides to use judicial elections, the Roberts Court has prohibited states from “set[ting] our First Amendment jurisprudence on its head” by restricting the speech rights of judicial candidates or their supporters: “‘The role that elected officials play in our society makes it all the more imperative that they be allowed freely to express themselves on matters of current public importance.”’ [FN196]
       Contrary to Justice Ginsburg and other critics of judicial elections, the judiciary is not sui generis such that states can restrict the First Amendment rights of judicial candidates:
        This complete separation of the judiciary from the enterprise of “representative government” might have some truth in those countries where judges neither make law themselves nor set aside the laws enacted by the legislature. It is not a true picture of the American system. Not only do state-court judges possess the power to “make” common law, but they have the immense power to shape the States' constitutions as well. [FN197]
       Because judges are political (in deciding when to make or invalidate laws), judicial elections provide an effective way to (i) hold judges accountable—thereby checking their political nature—and (ii) secure the independence of the judiciary from the executive and legislative branches.
        *1555 But judicial elections cannot serve these functions unless the “‘debate on public issues should be uninhibited, robust, and wide-open.”’ [FN198] Because the “[d]iscussion of public issues and debate on the qualifications of candidates are integral” [FN199] to the election process, “the First Amendment ‘has its fullest and most urgent application’ to speech uttered during a campaign for political office.” [FN200] As a result, the Court has consistently struck down restrictions on campaign related speech, including restraints on campaign expenditures, [FN201] restrictions on independent expenditures by express advocacy groups, [FN202] and limits on uncoordinated political party expenditures. [FN203] The application of the First Amendment to campaign statements, independent expenditures by corporations, and matching funds is, therefore, just an extension of the Court's well-established rules to a new context, not an improper expansion of those rights.
       Moreover, to the extent that judicial candidates make statements or run advertisements that jeopardize important judicial values (such as impartiality or independence), “democracy and free speech are their own correctives.” [FN204] Full First Amendment protection is required to enable candidates and their supporters to freely and openly discuss the important issues in an election as well as their character and qualifications—and that of their opponents. Similarly, if the electorate is uninformed or apathetic about the qualifications of judicial candidates or the importance of the judicial office, the “legal profession, the legal academy, the press, voluntary groups, political and civic leaders, and all interested citizens” “must reach voters who are uninterested or uninformed or blinded by partisanship, and they must urge upon the voters a higher and better understanding of the judicial function and a stronger commitment to preserving its finest traditions.” [FN205] Thus, the Roberts Court's “‘uninhibited, robust, and wide-open”’ [FN206] protection of speech in judicial elections is not only appropriate, but it is also mandated by the First Amendment: “The First Amendment embodies our choice as a Nation that, when it comes to [campaign] speech, the guiding principle is *1556 freedom—the ‘unfettered interchange of ideas'—not whatever the State may view as fair.” [FN207]
C. The Lack of a Money Problem
       The other major threat to judicial independence stems from the need of candidates to raise large sums of money to run an effective campaign. Unlike appointment systems, judicial elections allegedly make (or appear to make) judges dependent on, and therefore biased toward, their financial supporters. [FN208] But while there is always the possibility that some public official will act for personal interests and not the public good, judicial elections, even those costing significant amounts of money, do not by themselves create a greater threat to judicial independence than other methods of selection. Under either election or merit-based systems, the selected judges may favor those responsible for their being selected:
        As elected judges' primary constituents are the voters, judges facing reelection are more likely to vote consistently with the voters' preferences in cases that the voters care strongly about. Similarly, as appointed judges' constituents are governors or legislatures, judges facing reappointment should vote consistently with the preferences of the other governmental branches in cases in which those branches have a stake. [FN209]
       But given that only three states give appoint judges without subjecting them to a retention process, [FN210] the judges in the remaining forty-seven states are dependent on either a majority of the electorate, the governor, or the legislature. Yet critics of judicial elections never explain why dependence on the other branches is permissible while dependence on the electorate is not. [FN211]
        *1557 Moreover, Missouri Plan advocates fail to cite any empirical evidence supporting their claim that judges must be viewed as being removed from politics and campaigning to preserve public confidence in the judiciary. According to Professors Bonneau and Hall:
        [G]iven the notable absence of any identifiable crises of legitimacy in the states that have hosted competitive judicial elections for decades, we wonder if the real crisis is not the unrelenting assaults on the democratic process by judicial reform advocates and their never-ending cries that elections are poisoning the well of judicial independence and legitimacy. [FN212]
       On this view, the conventional wisdom—that expensive campaigns jeopardize public confidence in the judiciary—is simply wrong. Rather than alienate voters, increased spending in state supreme court races appears to increase voter participation and may actually strengthen the public's confidence in the judicial branch:
        [Our] study documents that increased spending in elections to state supreme courts has the effect of substantially enhancing citizen participation in these races....
              [And] it is reasonable to postulate that by stimulating mass participation and giving voters greater ownership in the outcomes of these races, expensive campaigns significantly strengthen the critical linkage between citizens and courts and enhance the quality of democracy. [FN213]
       By “tap[ping] the energy and the legitimizing power of the democratic process,” [FN214] voters have a direct connection to the judicial branch that supports rather than undermines the integrity of the judiciary. As members of the Court have noted, the “Court's power lies in its legitimacy, a product of substance and perception that shows itself in the people's acceptance of the Judiciary as fit to determine what the Nation's law means and to declare *1558 what it demands.” [FN215] With judicial elections, the people are better able to accept judicial decisions—even controversial or unpopular ones—because they are directly involved with and responsible for the selection of those who serve as judges. If, as the court suggests in Casey, legitimacy derives from the public's perception that courts have the authority to decide important and difficult issues, then judicial elections advance this important goal. Moreover, when a state court decides a case in a way that is perceived as being too political or not grounded in law, then the voters can elect new judges and secure the legitimacy of their courts—instead of being stuck with ideological judges that cannot be replaced and, therefore, lack such legitimacy.
       The fact that judicial elections have become more expensive does not, by itself, undermine this legitimacy. The increased spending actually may help voters become more informed and make better decisions, which highlights a tension in the standard criticism of campaign expenditures. While decrying the potential influence of large independent expenditures on behalf of judicial candidates, critics of our current system bemoan the fact that voters do not know much, if anything, about the candidates running for judicial office. [FN216] But one of the main reasons voters do not know much about candidates for judicial office is that often not enough money is spent on statewide campaigns. After all, as Justice Kagan stated in her Arizona Free Enterprise dissent, candidates must have “sufficient funding to run competitive races.” [FN217] And this is especially true for challengers, who must educate voters about the central issues as well as their own credentials and accomplishments:
        Without advertising and other forms of political information dissemination, challengers are incapable of discussing their credentials with voters and because of the incumbency advantage are highly likely to lose, regardless of their merits. In this way, the mere presence of money in an election is not reasonably a cause for concern. [FN218]
       In fact, given that advertising in modern media is expensive but also necessary, the current spending levels for judicial elections, especially close, hard fought elections, are not unreasonable:
        Opponents of judicial elections now have the $206.9 million figure as their latest weapon in this debate. But this number reflects an aggregate, national number over a 10-year period. In the last election cycle (2007-08), Supreme Court elections *1559 across the country generated $45 million in campaign spending. This was spread out over 40 elections in 21 states—for an average of about $1 million per Supreme Court election.
              Is this too much money to spend on judicial elections? After all, these are important positions in state government—arguably comparable to a congressional seat or a Senate seat. One million dollars spent over a two-year period to explain to the voters of an entire state about who you are, what kind of judge you will be and how you differ from your opponent is not an extraordinary amount of money. The average Senate election in 2007-08 cost over $12 million, and the average House election cost over $1.6 million. During that same period, McDonald's averaged $34 million per state on advertising to persuade us to buy its hamburgers. [FN219]
       In addition, although the Justice at Stake Campaign's $206.9 million number [FN220] may suggest an uncontrolled (and perhaps uncontrollable) increase in campaign spending, a closer examination reveals that the increase in spending is not as dramatic as the critics suggest. While the total amount of money spent on judicial elections has increased from the 1990s to the 2000s, the Justice at Stake Campaign's report fails to adjust the amounts spent in each decade for inflation. As Professor Simmons explains:
        In fact, the amount of money spent in real terms has been falling substantially since the beginning of the decade. Using 2008 dollars, the amount of money spent in the 1999-00 election-year cycle was $57 million; in 2003-04, it was $52 million; and by 2007-08, it had dropped to $45 million, a 21 percent drop from eight years before. [FN221]
       Thus, although judicial campaigns can be expensive, there is no indication that elected state court judges are viewed as illegitimate by their citizens. In fact, given the prevalence of judicial elections in judicial selection systems, there is prima facie evidence that just the opposite is true—judicial elections actually reinforce the legitimacy of state courts.
D. The Unaccountable Politics of the Missouri Plan
       The Missouri Plan is supposed to de-politicize the judiciary by (i) removing the need for candidates to finance expensive campaigns and (ii) allowing experts to select nominees based on “merit” instead of partisan affiliation. That is, even if campaign financing is not fatal to the states' experiments with judicial elections, reformers contend that voter apathy and inattention are. The selection process must be left to judicial “experts,” namely lawyers and politicians, because the electorate is either unwilling or incapable of selecting qualified judges, relying on party affiliation, name *1560 recognition, gender, or simply whoever is listed at the top of the ballot. [FN222] The problem is that the Missouri Plan does not remove politics; rather, it introduces politics into two different parts of the selection process: the selection of the members of the nominating committee as well as the committee's selection of judicial nominees.
       Because the Missouri Plan is predicated on experts knowing who is best for the public, elite organizations, such as state bar associations, frequently have a privileged role in selecting the members of the nominating committee: “‘Merit selection’ is seen by many as a masquerade to put political power in the hands of the organized bar and other members of the elite.” [FN223] A recent Wall Street Journal editorial echoed this sentiment. According to the editors, judicial nominating committees in Missouri Plan states have “handed disproportionate power to trial lawyers and state bar associations” thereby “insulat[ing] the backroom-dealing from public scrutiny while stocking state courts with liberal judges.” [FN224] To illustrate their point, the Journal editors noted that Missouri's judicial nominating commission chose three candidates from whom the governor is required to pick one, two of whom had ties to the plaintiffs' bar and one of whom was “a state appeals-court judge and African-American who received the fewest votes (four) from the seven nominators.” [FN225]
       And the composition of the nominating committees demonstrates the influential role that the legal profession plays in the nomination and selection of judges in merit-based systems. For example, in 2009, sixteen of the twenty-five states that used nominating commissions mandated that at least half of the members had to be lawyers or judges. [FN226] As a result, in most merit-based systems, at least half of the committee members—who are unelected—will share the political interests of the legal groups that appointed them. [FN227] Yet, if the unelected committee members make partisan selections, voters have no way to change the makeup of the nominating committees. *1561 Moreover, given that the governor typically is required to choose one of the two or three nominees proposed by the committee and the legislature does not confirm the nominee, the Missouri Plan further insulates the judicial selection process from the electorate. [FN228]
       Furthermore, because the nominating committees consist of political and legal elites, it is not surprising that their nominees reflect the partisan leanings of the members of the nominating committee. [FN229] In particular, given that state bar associations appoint at least half of the committee members in sixteen merit-based states, the nominees are apt to reflect the political ideology of the state bars, as evidenced by the nominations in Tennessee and Missouri. [FN230] As Professor Fitzpatrick notes, since 1995, eighty-seven percent of the appellate court nominees in Missouri who made any campaign contributions gave more money to Democrats than to Republicans, and only thirteen percent gave more to Republicans than to Democrats. [FN231] Furthermore, out of all the money that appellate nominees contributed in these elections, only seven percent went to Republican candidates. [FN232] Consequently, instead of reflecting the political ideology of the majority, Missouri Plans “may simply move the politics of judicial selection into closer alignment with the ideological preferences of the bar.” [FN233]
       That the elite members of nominating committees do not ignore the ideological propensities of potential judicial nominees is not surprising. Committee members have their own views on the contentious issues of the *1562 day, [FN234] and some of these members—namely the lawyers on the committee—will appear before the nominees they select. [FN235] As a result, because politics are involved in both the selection of the unelected members of the nominating committees and the committees' selection of the nominees, some commentators contend that “appointment schemes are characterized by intense partisanship, cronyism, and elitism In many ways, the pathologies of appointment systems are worse.” [FN236]
       But given that nominating committees consist of unelected members who conduct their business removed from public view, the threat to judicial independence created by appointment systems also may be more difficult to monitor than campaign expenditures. Disclosure requirements make it relatively easy to determine how much an individual or corporation spent in a campaign, which is how the parties in Caperton knew that the coal company's CEO had made $3 million in independent expenditures on the campaign. [FN237] As a practical matter, though, there is no similar way to track the impact of political influence or debts of gratitude on judicial appointees. Whereas Caperton made “probability of bias” claims dependent upon the circumstances surrounding the financing of a judge's campaign, there is no good way for courts to measure due process concerns arising out of less visible relationships. For example, how does one measure the impact of “friendship with a party or lawyer, prior employment experience, membership in clubs or associations, prior speeches and writings, religious affiliation, and countless other considerations,” [FN238] including the role a party or *1563 lawyer played in helping to get a judge appointed? In a merit-based selection system, citizens must defer to the integrity of the governor, selection committee, and judicial appointee, even though critics of judicial elections are unwilling to grant such deference to an elected judge.
       In this way, Missouri Plans retain the politics of elections while removing the public accountability. Not only do voters lack the ability to alter the makeup of the nominating committees, but the empirical evidence also shows that retention elections result in a de facto lifetime appointment for the committee's nominee. [FN239] According to one study, from 1980 through 2000 incumbents in retention elections were retained 98.2% of the time. [FN240] In contrast, incumbents in contested partisan elections were defeated approximately twenty-three percent of the time. [FN241] Thus, “it is somewhat disingenuous to say that merit selection systems preserve the right to vote. Retention elections are designed to minimize the risk of non-retention, by stripping elections of features that might inspire voters to become interested enough to oust incumbents.” [FN242]
       In fact, some scholars have questioned whether the American Bar Association, although disparaging contested elections generally, [FN243] supports retention elections in the Missouri Plan context because they give voters the illusion of electoral participation, thereby countering the claim that such systems remove the electorate's right to vote: “The presence of retention elections in merit selection systems can only be explained as a concession to the entrenched political necessity of preserving judicial elections in some form, so that merit selection proponents have an answer for detractors who oppose plans that ‘take away our right to vote.”’ [FN244] Thus, retention elections *1564 fail to provide any meaningful level of accountability; rather, “retention elections seek to have the benefit of appearing to involve the public, but in actuality function as a way of blessing the appointed judge with a false aura of electoral legitimacy.” [FN245]
       Finally, there are two other problems with merit-based selection that proponents of the Missouri Plan tend to overlook. First, to the extent that there are problems with contested elections, retention elections suffer from the same alleged institutional failings and actually might make things worse. If voters are generally ill-informed and unable to make a meaningful choice in a contested election, then why are things different in a retention election? If, as the critics allege, voters do not research candidates in contested elections, retention elections will suffer from the same problem. In fact, given the fact that retention elections (i) forego opposition candidates who would be most likely to highlight the weaknesses of the incumbent and (ii) tend to be non-partisan, voters are apt to learn even less about an incumbent than they would in a contested election. [FN246]
       In addition, under the Missouri Plan, judges still must stand for an election, raise money for their campaigns, and—especially in light of the recent developments in Iowa—worry about how their decisions in particular high profile cases might be perceived by the electorate. If the state bar or any other organization issues a recommendation that voters should or should not retain a particular judge, [FN247] then the incumbent judge will have to curry favor with that group. Given that the group's review would be one of the few things that voters learn about the judge's performance, judges would (under the critics' view) feel pressure to rule in ways that either benefit members of the reviewing group directly or, at a minimum, evince a judicial*1565 view with which that group agrees. [FN248] If the reviewing group issues an unfavorable report, the incumbent will need to raise considerable amounts of money to respond to the negative recommendation, which would inject the threat of large campaign expenditures—and, therefore, the “probability of bias”—back into the process.
       Second, although merit-based systems are supposed to ensure that better qualified judges serve on state courts, recent studies challenge this conventional view. Although having to campaign may cause some highly qualified individuals to forego seeking a judicial position, these studies have “failed to detect any statistically discernable differences in various measures of quality across selection systems in the states.” [FN249] In fact, one of the most comprehensive studies found that for several objective measures of merit, “merit selection judges do not possess greater judicial credentials than judges in other states.” [FN250]
       Similarly, a 2008 University of Chicago Law School Study (the “UCLS Study”) evaluated the quality of state supreme court judges based on the productivity, opinion quality, and independence of the judges across the various selection methods that states employ. [FN251] Based on these measures of “quality,” the UCLS Study also suggests that there is no appreciable difference in quality between judges selected via appointments and those selected through elections. [FN252] Although merit-selected judges write opinions that are on average cited more frequently in other jurisdictions, elected judges author more opinions overall and, therefore, are cited more on a whole. [FN253] Drawing on these studies, Professors Bonneau and Hall conclude *1566 that “the highly negative portrayal of judges chosen by popular election are unfair and inaccurate. Indeed, the available empirical evidence suggests precisely the opposite: the best judges may, in fact, be the product of democratic politics.” [FN254] Thus, the empirical evidence indicates that judicial elections produce judges with similar qualifications as their appointed counterparts; it is just that elected judges must campaign and not simply be a friend of a member of the nominating committee. [FN255]
Conclusion
       Alexander Hamilton thought that the judiciary was “the least dangerous” branch because it had “no influence over either the sword or the purse.” [FN256] A lot has changed since then. Today, state courts hear approximately ninety-eight percent of the cases nationwide, resolving disputes that affect all aspects of their citizens' lives—family law, business disputes, contract claims, education, criminal law, speech, religion, and much more. And thirty-seven of those states employ elections in the selection or retention of their judges. Thus, if there is a crisis surrounding judicial elections, it is a crisis of national proportion and threatens to affect the integrity of the vast majority of cases decided in this country. [FN257]
       According to the conventional wisdom, the alleged crisis stems from the Roberts Court's continued expansion of the protection afforded judicial campaign speech under the First Amendment. By treating judicial elections the same as other partisan elections, the Court purportedly has undermined the independence and legitimacy of the state courts that elect their judges. Although the problems started with White, in which the Court held that judicial candidates have the right to declare their views on disputed legal or political issues, “[t]he gravity of the perils to judicial independence created by [the Roberts] Court activist extensions of the First Amendment” is just starting to become apparent. [FN258] Whereas Caperton expressly acknowledges *1567 that large campaign contributions can create a “probability of bias” that violates the due process rights of litigants appearing before elected judges, Citizens United guarantees that campaign spending will continue to increase. Moreover, because the Court struck down Arizona's matching funds provision, states now lack any way to limit the exorbitant amounts of money involved in judicial elections. As a result, critics of judicial elections claim that states are incapable of having an election “system that produces honest government, working on behalf of all the people” and, instead, must be resigned to a system in which elected officials “ignore the public interest, sound public policy languishes, and the citizens lose confidence in their government.” [FN259]
       The conventional wisdom is wrong. And the Roberts Court is correct. There is no crisis. Judicial elections do not threaten the independence or integrity of the judiciary, and the First Amendment fully protects the campaign speech of judicial candidates and their supporters. As the legal realists demonstrated, state court judges are political even if they are not politicians. In serving as a check on the legislative and executive branches, judges sometimes make common law. At other times, they interpret or invalidate validly enacted legislation. But they do all of these things through their own unique political perspective, which is true for both elected and appointed judges. With judicial elections, however, voters are able to learn about these views and hold judges accountable if they decide cases in “activist” ways or fail to exhibit judicial restraint. As a result, the Roberts Court has properly extended First Amendment protection to judicial elections. That is, because the First Amendment is meant “‘to protect the free discussion of governmental affairs includ[ing] discussions of candidates,”’ [FN260] the debate about judicial qualifications and “‘public issues should be uninhibited, robust, and wide-open.”’ [FN261] The First Amendment permits nothing less, and the Roberts Court has demanded nothing more.
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[FN94]. Id. at 794 (Kennedy, J., concurring); see, e.g., Genell I. Belmas & Jason Shepard, Speaking from the Bench: Judicial Campaigns, Judges' Speech and the First Amendment, 58 DRAKE L. REV. 709, 732-33 (2010).
[FN95]. White, 536 U.S. at 794 (Kennedy, J., concurring).
[FN96]. Carrington, supra note 11, at 1980.
[FN97]. Id.
[FN98]. White, 536 U.S. at 782.
[FN99]. Id. at 788 (O'Connor, J., concurring).
[FN100]. Id. at 788-90.
[FN101]. Id. at 790 (“Even if judges were able to refrain from favoring donors, the mere possibility that judges' decisions may be motivated by the desire to repay campaign contributors is likely to undermine the public's confidence in the judiciary.”).
[FN102]. Julian N. Eule, Crocodiles in the Bathtub: State Courts, Voter Initiatives and the Threat of Electoral Reprisals, 65 U. COLO. L. REV. 733, 739 (1994) (quoting Otto Kaus).
[FN103]. White, 536 U.S. at 798-802 (Stevens, J., dissenting).
[FN104]. Id. at 804 (Ginsburg, J., dissenting) (quoting W. Va. Bd. of Educ. v. Barnette, 319 U.S. 624, 638 (1943)).
[FN105]. Id. at 803-04 (alterations in original) (citations omitted).
[FN106]. Id. at 782 (majority opinion).
[FN107]. Caperton v. A.T. Massey Coal Co., 129 S. Ct. 2252, 2257 (2009).
[FN108]. Id. at 2265.
[FN109]. Id.
[FN110]. See id. at 2257. According to the opinion, A.T. Massey's CEO, Don Blankenship, spent roughly $2.5 million against the incumbent and $500,000 in direct support of the challenger. Id. There was no dispute that Mr. Blankenship contributed only the statutorily proscribed $1,000 maximum to the challenger's campaign. Id. Thus, there was no claim that Mr. Blankenship had violated the limits imposed by West Virginia election law.
[FN111]. Id. at 2257-58.
[FN112]. Id. at 2263-64.
[FN113]. Id.
[FN114]. Id. at 2264 (quoting Withrow v. Larkin, 421 U.S. 35, 47 (1975)).
[FN115]. See, e.g., Buckley v. Valeo, 424 U.S. 1, 47 (1976) (“Unlike contributions, such independent expenditures may well provide little assistance to the candidate's campaign and indeed may prove counterproductive.”).
[FN116]. 129 S. Ct. at 2265-66. And this is consistent with Justice Kennedy's position in White, in which he argued that recusal rules could provide an adequate means for protecting the integrity and independence of the elected judiciary. See supra notes 94-95 and accompanying text.
[FN117]. Belsky, supra note 17, at 157 (2011).
[FN118]. Gerard J. Clark, Caperton's New Right to Independence in Judges, 58 DRAKE L. REV. 661, 692-93 (2010) (“Under the rules of court of most jurisdictions, an application to recuse is heard, at least in the first instance, by the targeted judge.”).
[FN119]. Caperton, 129 S. Ct. at 2267 (Roberts, C.J., dissenting).
[FN120]. Id.
[FN121]. Id. As if illustrating the dissent's point that judges will strive to be impartial, on remand the West Virginia Supreme Court, absent the recused Justice Benjamin, once again overturned the $50 million verdict against A.T. Massey Coal Company. Caperton v. A.T. Massey Coal, Co., 690 S.E.2d 322, 328 (W. Va. 2009).
[FN122]. Caperton, 129 S. Ct. at 2269-71.
[FN123]. See, e.g., Gene Nichols, Citizens United and the Roberts Court's War on Democracy, 27 GA. ST. U. L. REV. 1007 (2011); Ronald Dworkin, The Decision that Threatens Democracy, N.Y. REV. BOOKS (May 13, 2010), http:// www.nybooks.com/articles/archives/2010/may/13/decision-threatens-democracy/; Floyd Abrams, Citizens United and Its Critics, 120 YALE L.J. ONLINE 77 (2010), http://yalelawjournal.org/2010/9/29/abrams.html (discussing various critics of the Court's Citizens United decision).
[FN124]. 130 S. Ct. 876, 898 (2010).
[FN125]. Id. at 900 (citation omitted); see also First Nat'l Bank of Bos. v. Bellotti, 435 U.S. 765, 777 (1978) (stating that political speech is “indispensable to decisionmaking in a democracy, and this is no less true because the speech comes from a corporation rather than an individual.” (footnotes omitted)).
[FN126]. 130 S. Ct. at 913. In so holding, the Court expressly overruled McConnell v. FEC to the extent that decision permitted the government to prohibit corporations and unions from making any “electioneering communications,” i.e., any speech “expressly advocating the election or defeat of candidates.” 540 U.S. 93, 203-09 (2003). Similarly, following its trend of increasing the First Amendment protections afforded campaign speech, the Supreme Court struck down state laws that limited the amount of personal expenditures that a candidate for public office could make from his own personal funds. See Davis v. FEC, 554 U.S. 724, 740-41 (2008).
[FN127]. Citizens United, 130 S. Ct. at 902 (“‘In the realm of protected speech, the legislature is constitutionally disqualified from dictating the subjects about which persons may speak and the speakers who may address a public issue.”’ (quoting Bellotti, 435 U.S. at 784-85)).
[FN128]. Id. at 899.
[FN129]. Id. at 908-09.
[FN130]. Carrington, supra note 11, at 1984.
[FN131]. Buckley v. Valeo, 424 U.S. 1, 96 (1976).
[FN132]. N.C. GEN. STAT. § 163-278.61 (2009).
[FN133]. Press Release, N.C. Center for Voter Educ., N.C. Bucks Trend of Nasty Judicial Elections, (Nov. 11, 2004), available at http:// www.ncjudges.org/media/news_releases/11_11_04.html (internal quotations omitted).
[FN134]. N.C. GEN. STAT. § 163-278.64(b) (requiring judicial candidates to “obtain qualifying contributions from at least 350 registered voters in an aggregate sum that at least equals the amount of qualifying contributions in G.S. 163-278.62(10),” which is thirty times the filing fee for the particular judicial office).
[FN135]. N.C. GEN. STAT. § 163-278.64(d)
[FN136]. N.C. GEN. STAT. § 163-278.62(18).
[FN137]. Carrington, supra note 11, at 2003; see also Judicial Campaigns and Elections: New Mexico, AM. JUDICATURE SOC'Y, http:// www.judicialselection.us/judicial_selection/campaigns_and_elections/campaign_ financing.cfm?state=NM; BONNEAU & HALL, supra note 43, at 122-24.
[FN138]. ARIZ. REV. STAT. ANN. §§ 16-940 to -161 (2012).
[FN139]. Id. § 16-946(B).
[FN140]. To receive public funds, a candidate must agree to, among other things, spend no more than $500 in personal funds (id. § 16-941(A)(2)), participate in at least one public debate (id. § 16-956(A)(2)), cap total expenditures at the statutorily prescribed amount (id. § 16-941(A)), and return all unused public funds to the state (id. § 16-953).
[FN141]. Id. § 16-951.
[FN142]. Id. § 16-952.
[FN143]. Id. § 16-952(E). Under Arizona's matching funds provision, a publicly financed candidate receives roughly $.94 (one dollar minus a six percent fundraising expense charge) for each dollar that a privately funded candidate (or any independent group) spends above the initial amount given to the publicly funded candidate up to the matching fund cap. Id. § 16-952(A).
[FN144]. See Buckley v. Valeo, 424 U.S. 1, 57 n.65 (1976) (stating that Congress may engage in “public financing of election campaigns and may condition acceptance of public funds on an agreement by the candidate to abide by specified expenditure limitations”).
[FN145]. Ariz. Free Enter. Club's Freedom Club PAC v. Bennett, 131 S. Ct. 2806, 2816 (2011).
[FN146]. McComish v. Bennett, 611 F.3d 510, 513, 525 (9th Cir. 2010).
[FN147]. 554 U.S. 724 (2008). In Davis, the Court considered whether the “Millionaire's Amendment” of the Bipartisan Campaign Reform Act of 2002, 2 U.S.C. § 441a-1(a), violated the First Amendment. Under the Amendment, if a candidate for the House of Representatives spent more than $350,000 of his own personal funds, then the individual contributions limit of his opponent would be tripled to $6,900 per contributor. Id. at 729. The Court held that the Amendment violated the First Amendment because it created “a new, asymmetrical regulatory scheme” that required a candidate “to choose between the First Amendment right to engage in unfettered political speech and subjection to discriminatory fundraising limitations.” Id. at 729, 739.
[FN148]. Ariz. Free Enter., 131 S. Ct. at 2818 (alteration in original) (quoting Davis, 554 U.S. at 739).
[FN149]. Id. at 2819.
[FN150]. Id. at 2818-19.
[FN151]. Id. at 2819.
[FN152]. Id.
[FN153]. Id.
[FN154]. Citizens United v. FEC, 130 S. Ct. 876, 908 (2010) (“‘The absence of prearrangement and coordination of an expenditure with the candidate or his agent undermines the value of the expenditure to the candidate....”’ (quoting Buckley v. Valeo, 424 U.S. 1, 47 (1976))).
[FN155]. Ariz. Free Enter., 131 S. Ct. at 2819. According to the majority, the matching funds not only burden the speech of the privately funded candidate, but also force independent groups to choose between three alternatives, which also violates the First Amendment: “And forcing that choice—trigger matching funds, change your message, or do not speak—certainly contravenes ‘the fundamental rule of protection under the First Amendment, that a speaker has the autonomy to choose the content of his own message.”’ Id. at 2820 (quoting Hurley v. Irish-Am. Gay, Lesbian and Bisexual Grp. of Bos., Inc., 515 U.S. 557, 573 (1995)).
[FN156]. Id. at 2820.
[FN157]. Id. at 2826. The majority also considered—and rejected—the State's claim that the purpose of the Arizona Citizens Clean Elections Act is to “combat[] corruption and the appearance of corruption.” Id. The majority found that Arizona's interest in preventing corruption, though, is not a compelling justification for the matching funds provision because that provision burdens both “a candidate's expenditure of his own funds on his own campaign” and the independent expenditures of third parties—even though the Court has repeatedly held that neither of these expenditures “‘give rise to corruption or the appearance of corruption.”’ Id. (quoting Citizens United, 130 S. Ct. at 909).
[FN158]. Id. at 2821; see also Miami Herald Publ'g Co. v. Tornillo, 418 U.S. 241, 244 (1974) (striking down a Florida law requiring newspapers that attacked a candidate's character to allow the candidate to print a reply); Pacific Gas & Elec. Co. v. Public Util. Comm'n of Cal., 475 U.S. 1, 14 (1986) (holding that a public utility commission could not require a utility company to distribute through its billing envelopes views with which the company disagreed because, even though the law “purported to advance free discussion, its effect was to deter [companies] from speaking out in the first instance”).
[FN159]. See Ariz. Free Enter., 131 S. Ct. at 2824 (“All else being equal, an advertisement supporting the election of a candidate that goes without a response is often more effective than an advertisement that is directly controverted.”).
[FN160]. See id. at 2823 (“Indeed even candidates who sign up for public funding recognize the burden matching funds impose on private speech, stating that they participate in the program because ‘matching funds discourage [] opponents, special interest groups, and lobbyists from campaigning against’ them.” (alterations in original) (quoting GAO, GAO-10-390, CAMPAIGN FINANCE REFORM: EXPERIENCE OF TWO STATES THAT OFFERED FULL PUBLIC FUNDING FOR POLITICAL CANDIDATES 27 (2010))).
[FN161]. Citizens United, 130 S. Ct. at 904-05; see also Davis v. FEC, 554 U.S. 724, 741 (2008).
[FN162]. Ariz. Free Enter., 131 S. Ct. at 2821 (alteration in original) (quoting Buckley v. Valeo, 424 U.S. 1, 48-49 (1976)). The majority took solace in the fact that every court that has considered whether matching funds burden speech has reached the same result. See, e.g., Green Party of Conn. v. Garfield, 616 F.3d 213, 242 (2d. Cir. 2010) (stating that matching funds “impose[] a ‘substantial burden on the exercise of First Amendment rights”’); McComish v. Bennett, 611 F.3d 510, 524 (9th Cir. 2010) (holding that matching funds cause “potential chilling effects” and “impose some First Amendment burden”); Scott v. Roberts, 612 F.3d 1279, 1290 (11th Cir. 2010) (“[W]e think it is obvious that the [matching funds] subsidy imposes a burden on nonparticipating candidates.”); Day v. Holahan, 34 F.3d 1356, 1360 (8th Cir. 1994) (noting that matching funds provisions “clear[ly]” infringe on “protected speech because of the[ir] chilling effect on the political speech of the person or group making the [triggering] expenditure”).
[FN163]. Ariz. Free Enter.,131 S. Ct. at 2827.
[FN164]. Id. at 2829 (Kagan, J., dissenting).
[FN165]. Id. at 2832.
[FN166]. Id. at 2831.
[FN167]. Id. at 2829. In her dissent, Justice Kagan argued that Arizona's matching funds provision has not limited independent expenditures by third parties. Id. at 2836 n.5. In support of this position, she cited empirical evidence showing that “[e]xpenditures by these groups have risen by 253% since Arizona's law was enacted.” Id. at 2836 n.5. But if, as Justice Kagan contended, campaign contribution caps, disclosure requirements, and public financing sans matching funds are not sufficient to stop the corruption that attends expensive campaigns, then it is not clear how matching funds will prevent corruption when independent expenditures still are permissible and cannot be capped. In fact, the 253% increase in independent expenditures suggests just such an outcome. When candidates are limited to statutorily prescribed amounts (and if the system is effective more and more candidates will opt into the system), then candidates will be forced to rely more heavily on independent expenditures by third parties to get a spending—and therefore tactical or campaign—advantage. Yet the increased reliance on third party spending would seem to re-introduce the threat of “shady dealing” and “corruption.” Id. at 2829.
[FN168]. Justice at Stake Campaign argued that overall spending on judicial elections has increased significantly in the last decade. SAMPLE ET AL., supra note 10, at 1. From 2000 through 2009, state supreme court candidates across the United States spent $206.9 million, which is roughly 2.5 times the amount spent from 1990 through 1999. Id. In the 2007-08 election cycles alone, candidates in Pennsylvania spent more than $10 million, while Wisconsin saw candidates spend $8.5 million, and Texas and Alabama each surpassed the $5 million mark. Id. at 2.
[FN169]. Ariz. Free Enter., 131 S. Ct. at 2830.
[FN170]. Id.
[FN171]. Id. at 2817 (quoting Eu v. S.F. Cnty. Democratic Cent. Comm., 489 U.S. 214, 223 (1989)).
[FN172]. Republican Party of Minn. v. White, 536 U.S. 765, 803 (2002) (alteration in original) (quoting Chisom v. Roemer, 501 U.S. 380, 411 (1991) (Scalia, J., dissenting)).
[FN173]. Marbury v. Madison, 5 U.S. 137, 177 (1803).
[FN174]. White, 536 U.S. at 784; Stephen J. Ware, The Missouri Plan in National Perspective, 74 MO. L. REV. 751, 767 (2009) (“So honesty requires defenders of the Missouri Plan to acknowledge frankly that judges are not merely technicians; they are also lawmakers.”); Paul D. Carrington & Adam R. Long, The Independence and Democratic Accountability of the Supreme Court of Ohio, 30 CAP. U. L. REV. 455, 469 (2002) (“Although there was a time in the late nineteenth and early twentieth centuries when many American lawyers and some citizens deluded themselves with the belief that judges could be trained to be professional technicians interpreting statutes and constitutions without regard to their political consequences, there is virtually no one who thinks that today.” (footnote omitted)).
[FN175]. Gary Peller, The Metaphysics of American Law, 73 CALIF. L. REV. 1151, 1152 (1985); see also Carrington & Long, supra note 174, at 469.
[FN176]. See, e.g., White, 536 U.S. at 797 (Stevens, J., dissenting) (“Elected judges, no less than appointed judges, occupy an office of trust that is fundamentally different from that occupied by policymaking officials.”).
[FN177]. Id. at 821 (Ginsburg, J., dissenting).
[FN178]. Id. at 799 (Stevens, J., dissenting); see also id. at 806 (Ginsburg, J., dissenting) (“Even when they develop common law or give concrete meaning to constitutional text, judges act only in the context of individual cases, the outcome of which cannot depend on the will of the public.”).
[FN179]. BONNEAU & HALL, supra note 43, at 14. Studies have shown that there is a strong correlation between the ideological preferences of judges and their judicial decisions. See, e.g., JEFFREY A. SEGAL & HAROLD J. SPAETH, THE SUPREME COURT AND THE ATTITUDINAL MODEL 244-55 (1993) (analyzing the voting patterns and ideologies of Justices on the Warren, Burger, and Rehnquist courts); FRANK B. CROSS, DECISION MAKING IN THE U.S. COURT OF APPEALS 38 (2007) (conducting a study showing that the ideological propensities of court of appeals judges is associated with their judicial decision-making); C.K. ROWLAND & ROBERT A. CARP, POLITICS AND JUDGMENT IN FEDERAL DISTRICT COURTS 40 (1996) (finding that partisan differences among district judges are evident in several litigation areas); Paul Brace & Melinda Gann Hall, Neo-Institutionalism and Dissent in State Supreme Courts, 52 J. POL. 54, 66-67 (1990) (evaluating voting patterns of state supreme court justices in death penalty cases and determining that the justices respond differently to the facts of death penalty cases depending on their own partisan leanings as well as the political climate at the time of the decision).
[FN180]. See, e.g., Carrington, supra note 11, at 104-05 (“Even the best and most professional judges, who carefully read and faithfully enforce legal texts, are inevitably influenced by the moral and political values they bring to the task and by their emotional conditions, including those underlying their moral and political values. And even the best judges are not immune to self-centered concerns for their professional reputations, personal effectiveness in influencing public affairs, continued employment, or possible promotion to a higher office.”).
[FN181]. BONNEAU & HALL, supra note 43, at 138 (“Moreover, there is an intense battle between Democrats and Republicans over Supreme Court nominations during every presidential election and vacancy on the Court. Why? Because we know that Democratic judges interpret the law differently than Republican judges. If this were not true, then it would not matter who sits on the Court as long as these candidates have adequate legal training and experience.”).
[FN182]. Renne v. Geary, 501 U.S. 312, 349 (1991) (Marshall, J., dissenting) (quoted in Republican Party of Minn. v. White, 536 U.S. 765, 788 (2002)).
[FN183]. See supra Section I.B.
[FN184]. White, 536 U.S. at 780.
[FN185]. Justice Ginsburg acknowledged this point in her dissent in White but contended that the announce clause is necessary to give the prohibition on promises any teeth. Id. at 819 (Ginsburg, J., dissenting). According to Justice Ginsburg, the effect of permitting judicial candidates to say “‘I think it is constitutional for the legislature to prohibit same-sex marriages”’ is basically the same as allowing candidates to promise that “‘If elected, I will vote to uphold the legislature's power to prohibit same-sex marriages.”’ Id. at 820. But, as discussed below, if a candidate actually believes that the legislature has such power, then it seems that voters should be able to know the candidate's view on this important and controversial issue. Obviously, not every judge believes that this is true, so it seems appropriate to know how this judge's views on separation of powers, the Bill of Rights, the judicial function, and myriad other issues that are political and that the candidate may resolve applying her political views to these issues.
[FN186]. See id. at 770 (“[T]he Minnesota Code separately prohibits judicial candidates from making ‘pledges or promises of conduct in office other than the faithful and impartial performance of the duties of the office,’—a prohibition that is not challenged here and on which we express no view.” (citation omitted)).
[FN187]. See id. at 779.
[FN188]. Id. at 768 (quoting MINN. CODE OF JUDICIAL CONDUCT Canon 5(A)(3)(d)(i) (2000)).
[FN189]. And if a claim of prejudice arises regarding a campaign promise, a majority of the Court might find a violation of Due Process: “That might be plausible, perhaps, with regard to campaign promises. A Candidate who says ‘If elected, I will vote to uphold the legislature's power to prohibit same-sex marriage’ will positively be breaking his word if he does not do so.” Id. at 780.
[FN190]. See, e.g., N.C. CODE OF JUDICIAL CONDUCT Canon 2(A) (2003) (“A judge should respect and comply with the law and should conduct himself at all times in a manner that promotes public confidence in the integrity and impartiality of the judiciary.”).
[FN191]. According to the Supreme Court, a judge's deciding all cases consistently with a legal position set out in a prior decision or in a campaign reflects evenhandedness and impartiality, not bias:
               To be sure, when a case arises that turns on a legal issue on which the judge (as a candidate) had taken a particular stand, the party taking the opposite stand is likely to lose. But not because of any bias against that party, or favoritism toward the other party. Any party taking that position is just as likely to lose. The judge is applying the law (as he sees it) evenhandedly.
White, 536 U.S. at 776-77.
[FN192]. Id. at 777-78 (quoting Laird v. Tatum, 409 U.S. 824, 835 (1972)).
[FN193]. Id. at 776.
[FN194]. Id. at 776-77.
[FN195]. Id. at 777.
[FN196]. Id. at 781-82 (quoting Wood v. Georgia, 370 U.S. 375, 395 (1962)).
[FN197]. Id. at 784.
[FN198]. Buckley v. Valeo, 424 U.S. 1, 14 (1976) (quoting N.Y. Times Co. v. Sullivan, 376 U.S. 254, 270 (1964)).
[FN199]. Buckley, 424 U.S. at 14.
[FN200]. Eu v. S.F. Cnty. Democratic Cent. Comm., 489 U.S. 214, 223 (1989) (quoting Monitor Patriot Co. v. Roy, 401 U.S. 265, 272 (1971)).
[FN201]. Buckley, 424 U.S. at 52-54.
[FN202]. FEC v. Mass. Citizens for Life, Inc., 479 U.S. 238, 256-65 (1986).
[FN203]. Colo. Republican Fed. Campaign Comm. v. FEC, 518 U.S. 604, 608 (1996) (Breyer, J., plurality opinion).
[FN204]. Republican Party of Minn. v. White, 536 U.S. 765, 795 (2002) (Kennedy, J., concurring).
[FN205]. Id.
[FN206]. Ariz. Free Enter. Club's Freedom Club PAC v. Bennett, 131 S. Ct. 2806, 2829 (2011) (quoting N.Y. Times Co. v. Sullivan, 376 U.S. 254, 270 (1964).
[FN207]. Id. at 2826 (quoting Buckley v. Valeo, 424 U.S. 1, 14 (1976)).
[FN208]. White, 536 U.S. at 790 (O'Connor, J., concurring) (“Even if judges were able to refrain from favoring donors, the mere possibility that judges' decisions may be motivated by the desire to repay campaign contributors is likely to undermine the public's confidence in the judiciary.”).
[FN209]. Joanna M. Shepherd, Are Appointed Judges Strategic Too?, 58 DUKE L.J. 1589, 1593 (2009).
[FN210]. Rhode Island judges are appointed for life while Massachusetts and New Hampshire impose mandatory retirement on state judges at age seventy. See N.H. CONST., art. 78, available at http:// www.nh.gov/constitution/judicial.html; MASS. CONST., ch. III, art. I, available at http://www.malegislature.gov/Laws/Constitution#cp23s01.htm; R.I. CONST., art. X, § 5, available at http:// www.rilin.state.ri.us/RiConstitution/C10.html.
[FN211]. BONNEAU & HALL, supra note 43, at 5 (noting that historically “this dependence on the legislature or governor (the lack of independence of judges) was one of the reasons to move away from the appointment of judges to elections in the first place”); William H. Pryor, Jr., Not-So-Serious Threats to Judicial Independence, 93 VA. L. REV. 1759, 1764 (2007) (discussing how judicial independence originally meant independence from the legislative and executive branches).
[FN212]. BONNEAU & HALL, supra note 43, at 128. In this way, Professors Bonneau and Hall anticipate Chief Justice Roberts's dissent in Caperton, in which he stated that the probability of bias rule “provides no guidance to judges and litigants about when recusal will be constitutionally required” and, as a result, “will inevitably lead to an increase in allegations that judges are biased, however groundless those charges may be. The end result will do far more to erode public confidence in judicial impartiality than an isolated failure to recuse in a particular case.” Caperton v. A.T. Massey Coal Co., 129 S. Ct. 2252, 2267 (2009) (Roberts, C.J., dissenting).
[FN213]. Melinda Gann Hall & Chris W. Bonneau, Mobilizing Interest: The Effects of Money on Citizen Participation in State Supreme Court Elections, 52 AM. J. POL. SCI. 457, 468 (2008). In addition, their research, which is based on data from all state supreme court elections from 1990 through 2004, indicates that, contrary to the hopes of progressive reformers who have tried to get states to shift to non-partisan elections for judges, nonpartisan elections actually increase the costs of judicial campaigns: “Contrary to conventional wisdom, nonpartisan elections increase the costs of campaigns, whereas partisan elections significantly decrease these costs, other things being equal.” BONNEAU & HALL, supra note 43, at 132.
[FN214]. White, 536 U.S. at 788.
[FN215]. Planned Parenthood of Se. Pa., v. Casey, 505 U.S. 833, 865 (1992).
[FN216]. Charles G. Geyh, Why Judicial Elections Stink, 64 OHIO ST. L.J. 43, 54 (2003) (“as much as 80% of the electorate is completely unfamiliar with its candidates for judicial office”).
[FN217]. Ariz. Free Enter. Club's Freedom Club PAC v. Bennett, 131 S. Ct. 2806, 2829 (2011) (Kagan, J., dissenting).
[FN218]. BONNEAU & HALL, supra note 43, at 133.
[FN219]. Ric Simmons, Cost No Reason to Shun Judicial Elections, COLUMBUS DISPATCH (Oct. 16, 2010, 6:53 AM), http:// www.dispatch.com/live/content/editorials/stories/2010/10/16/cost_judicial_ elections.html?sid=101.
[FN220]. SAMPLE ET AL., supra note 10, at 1.
[FN221]. Simmons, supra note 219.
[FN222]. See Carrington, supra note 11, at 1986 (detailing the election of Donald Bret Yarborough, who had the same name as another Texas politician, was elected at the age of thirty-five to the Texas Supreme Court, was subsequently convicted of bribery, and served a six-year prison term).
[FN223]. Paul D. Carrington, Judicial Independence and Democratic Accountability in Highest State Courts, LAW & CONTEMP. PROBS., Summer 1998, at 79, 96, 106.
[FN224]. Editorial, Missouri Compromised, WALL ST. J., Sept. 15, 2011, at A16.
[FN225]. Id.
[FN226]. See Fitzpatrick, supra note 50, at 679, 180 tbl.1. In fifteen of the twenty-five states, lawyers and judges are required by law to make up more than fifty percent of the members, and state bar associations control the selection of at least half of the lawyer members. See id. at 180 tbl.1, 181 tbl.2. In ten of these states, bar associations select all of the lawyer members. Id. at 181 tbl.2.
[FN227]. See, e.g., Ware, supra note 174, at 755 (“Indeed the rationale for giving lawyers special powers over judicial selection—lawyers are better than their fellow citizens at identifying who will be a good judge—is openly elitist.” (footnote omitted)).
[FN228]. See, e.g., id. at 758-59 (“By contrast, the third common method of supreme court selection, the ‘Missouri Plan,’ has the early-stage elitism without the later-stage democracy. The Missouri Plan gives disproportionate power to the bar in selecting the nominating commission, while eliminating the requirement that the governor's pick be confirmed by the senate or similar popularly elected body.” (footnotes omitted)); Jeffrey D. Jackson, Beyond Quality: First Principles in Judicial Selection and Their Application to a Commission-Based Selection System, 34 FORDHAM URB. L.J. 125, 146 (2007) (“In particular, many commissions have lawyer members that gain their seats, either through election by a minority of the persons, i.e., lawyers in their area, or through nomination by special interest groups. The composition of nominating commissions thus raises some serious concerns with regard to legitimacy.” (footnotes omitted)).
[FN229]. See Romer v. Evans, 517 U.S. 620, 652-53 (1996) (Scalia, J., dissenting) (“When the Court takes sides in the culture wars, it tends to be with the knights rather than the villeins—and more specifically with the Templars, reflecting the views and values of the lawyer class from which the Court's Members are drawn.”).
[FN230]. Fitzpatrick, supra note 50, at 679, 180 tbl.1.
[FN231]. Id. at 696.
[FN232]. Id. at 697. According to Professor Fitzpatrick, the same type of partisan partiality is visible in Tennessee as well. In particular, Professor Fitzpatrick found that sixty-seven percent of the nominees of Tennessee's merit selection committee voted more frequently in Democratic primaries while thirty-three percent of those nominees voted more often in Republican primaries. Id. at 693. During this same period, only fifty-one percent of the votes for the Tennessee state house and forty-nine percent for Tennessee's federal House of Representatives were for Democrats. Id. at 694.
[FN233]. Id. at 676 (emphasis omitted).
[FN234]. To recognize this is not to call into question the character or integrity of members of the nominating committee. Rather, it is to simply recognize that, as Professor Carrington puts it, “we all prefer that our judges bring our own shared values to the tasks of interpreting and enforcing legal texts.” Carrington, supra note 11, at 1969.
[FN235]. By way of example, the North Carolina Senate recently passed a bill calling for a constitutional amendment to do away with judicial elections and to adopt a modified Missouri Plan. S.B. 458, 2011 Gen. Assemb., Reg. Sess. § 1 (N.C. 2011), available at http:// www.ncleg.net/Sessions/2011/Bills/Senate/PDF/S458v1.pdf. Two of the chief drafters of the proposed Missouri Plan, who are both leading attorneys in the state, explained the characteristics that the proposed nominating committee should consider: core characteristics of a well-qualified judge are “[i]ndependence, integrity, reverence for the rule of law, courtesy and patience, dignity, open-mindedness, impartiality, thorough scholarship, decisiveness and, not least, an understanding heart.” We Should Screen Judicial Candidates Before Elections, GREENSBORO NEWS & REC. (N.C.), May 1, 2011, at H1. Although some of these qualities are not controversial—integrity, reverence for the rule of law, impartiality, and thorough scholarship—others are. After all, “open-mindedness” and an “understanding heart” might be viewed as code words for judicial activism and disregard for the rule of law. Thus, in selecting judges that decide cases based on an understanding heart—as opposed to the rule of law—the committee could transform the nature of the judiciary to reflect its ideological views.
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